United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


No. 24,623 


UNITED STATES OF AMERICA, 


Appellee 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


BRIEF OF APPELLANT 


Charles M. Noone 
93 Henry N. Libby 
FILED APR icity MeCarty & Noone 


1225 Connecticut Avenue 


WMatthan: Sant Washington, D. C. 20036 
CLERK 


Attorneys for Appellant 
(Appointed by this Court) 


April 19, 1971 


TABLE OF CONTENTS 


TABLE OF AUTHORITIES . 
QUESTIONS PRESENTED... «+ 
CONSTITUTIONAL PROVISION AND 
FEDERAL RULES INVOLVED . . 
JURISDICTIONAL STATEMENT . 
REFERENCES TO RULINGS . 
STATEMENT OF TEE CASE . 
SUMMARY OF THE ARGUMENT . 
ARGUMENT . . 


APPELLANT'S RIGHT TO CONFRONT THE 
WITNESSES AGAINST HIM WAS NOT. SATISFIED 
BY CROSS-EXAMINATION AT TEE MISTRIAL . 


AT THE SUBSEQUENT PROCEEDINGS, THE 
DEFENDANT DID NOT EFFECTIVELY WAIVE 
HIS RIGHT TO oS THE WITNESSES 
AGAINST HIM... .- ccc 


THE USE OF A PROCEDURE WHICH RESEMBLES 
A GUILTY PLEA REQUIRES A FULL, KNOWING 
AND INTELLIGENT WAIVER BY THE * DEFENDANT. 
SUCH A WAIVER WOULD HAVE REQUIRED PER- 
SONAL ADVISEMENT BY THE COURT ON THE 
MATTER OF APPELLANT'S CONFRONTATION 
RIGHT, AN ADVISEMENT WHICH WAS NOT MADE. 


THE CREDIBILITY OF THE CHIEF GOVERN- 
MENT WITNESSES WAS THE CRUCIAL ISSUE 
AT THE MISTRIAL$ THE. COURT IMPROPERLY 
SOLICITED AND RECEIVED COUNSEL'S COM- 
MENTS ON THIS ISSUE AT THE SUBSEQUENT 
PROCEEDINGS . - : ate . 


CONCLUSION . . . 
CERTIFICATE OF SERVICE c 


ii 


TABLE OF AUTHORITIES 
CASES 


Barber v. Page, 390 U.S. 719 (1968). 

Boykin v. Alabama, 395 U.S. 238 (1969). 

Brookhart v. Janis, 384 U.S. 1 (1966). 
Brown v. United States, 428 F.2d 1100 (D.C. Cir. 1970). 
California v. Green, 90 S.Ct. 1930 (1970). 
Gibson v. United States, 403 F.2d 569 (D.C. Cir. 1968). 
Greenberg v. United States, 280 F.2d 472 (1st Cir. 1960). 
Henry v. Mississippi, 379 U.S. 443 (1965). 
Holman v. Washington, 364 F.2d 618 (5th Cir. 1966). 

In Re Moseley, 1 Cal. 3a 913, 464 P. 2d 473 (1970). 

Johnson v. zerbst, 304 U.S. 458 (1938). 

Mattox v. United States, 156 U.S. 237 (1895). 

MeCarthy v. United States, 394 U.S. 459 (1969). 

Poole v. Fitzharris, 3960 F.2d 544 (9th Cir. 1968). 

Rodriguez v. Nelson, 286 F.Supp. 321 (C.D. Cal. 1968). 
Surratt v. United States, 269 F.2d 240 (D.C. Cir. 1959). 
Symons v. Klinger, 372 F.2d 47 (9th Cir. 1967). 
United States v. Cotter, 425 F.2d 450 (1st Cir. 1970). 

Wilson v. Gray, 230 F.Supp. 860 (N.D. Cal. 1965), rev'd., 345 
F2 282 (9th (eee Cir. 1965), cert. denied,379 U.S. 983, 382 U.S. 
919 (1965). 


CONSTITUTIONAL’ AMENDMENT AND FEDERAL RULES 


U. S. Const. amend. VI. 
Rule 11, Fed. R. Crim. P. 
Rule 52(b), Fed. R. Crim. P. 


OTHER REFERENCES 

Advisory Committee on the Rules of Criminal Procedure, 
Notes to Rules of Criminal Procedure of the United States, 
TY F.R.D. 405 (1946). 


Annotation, Federal Constitutional Right to Confront 
Witnesses -- Supreme Court Cases, 23 L. Ed 2a 853 1970). 


Witnesses -~ supreme vour-—s=<= 


® Cases chiefly relied upon are marked by asterisks. 


QUESTIONS PRESENTED * 


The basic legal questions in appellant's view are the 
following: 


Whether the cross-examination conducted 
at the mistrial satisfied the defendant's 
right to’ confront the adverse witnesses. 


Whether the two waivers executed at the 
pre-trial conference and the interview con- 
ducted by the court therein elicited from the 
defendant an effective waiver of his right 

to confront the adverse witnesses. 


Whether the court's solicitation and con- 
sideration of counsel's opinions and comments 
on the demeanor and credibility of the wit- 
nesses at the first trial was proper. 


The appellant respectfully submits that these questions 
must be answered in the negative. 


* This case has not previously been before this Court under 
the same or similar title. 


| 
iv 
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CONSTITUTIONAL PROVISION AND FEDERAL RULES INVOLVED 


UNITED STATES CONSTITUTION 


Amendment VI 


In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
erime shall have been committed, which district shall 
have been previously ascertained by law, and to be in- 
formed of the nature and cause of the accusation; to 
be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his defence. 


| 
FEDERAL RULES OF CRIMINAL PROCEDURE 


see SS Ee ee 


| 

Rule 11: 

A defendant may plead not guilty, guilty, or| 
with the consent of the court, nolo contendere. The 
court may refuse to accept a plea of guilty, and shall 
not accept such plea or a plea of nolo contendere! without 
first addressing the defendant personally and determining 
that the plea is made voluntarily with understanding of 
the nature of the charge and the consequences of the plea. 
If a defendant refuses to plead or if the court refuses to 
accept a plea of guilty or if a defendant corporation 
fails to appear, the court shall enter a plea of not guilty. 
The court shall not enter a judgment upon a plea of guilty 
unless it is satisfied that there is a factual basis for 
the plea. 


Rule 52(b): 

Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 
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JURISDICTIO JAL STATEMENT 


On June 22, 1970, in the United States District 
Court for the District of Columbia, appellant, Samuel L. 


Evans, was convicted of murder in the second degree and 


robbery (22 D.C. Code §2403; 22 D.C. Code §2901). He was 


sentenced to fifteen years to life and five to fifteen years, 
respectively, with the recommendation that he be incarcerated 
in the federal penitentiary. Notice of appeal was filed in 


a timely manner. 


This Court has jurisdiction upon appeals to review 


judgment of the District Court under 28 U.S.C. §1291. 


REFERENCE TO RULINGS 


No explicit rulings as such were made by the lower, court. 


However, in adopting the highly unorthodox procedure: 


(1) The Court received in evidence the trans 
eript of the mistrial and proceeded to retry 
the defendant solely on the basis of said 


transcript, the exhibits, and counsel's 


arguments. (Rec. P. Tr. Conf. 2-13) 

The Court solicited and received the comments 
of counsel on the credibility and demeanor 

of the witnesses at the mistrial. (Ree. 2nd dies 
2-3, 13-15, 63) | 


| 
STATEMENT OF THE CASE 


On July 22, 1968, defendant was charged in connection with a 


robbery and murder which occurred in the early morning of July 6, 
1968. A preliminary hearing was held on August 14, 1968. The 


case was considered by a grand jury on October 24, 1968, and an 


indictment against the defendant and two alleged female accom- 


plices for first degree murder, felony murder, and robbery was 
returned on December 11, 1968. 
Prior to the trial, the alleged accomplices agreed to turn 


state's evidence in exchange for the government's acceptance of 


a plea to a lesser offense. i/ 
The defendant was tried before a jury on June 16, 17, 18, 19, 
20, 23, 24, 1969, Honorable William B. Bryant presiding. The de- 


fendant pled not guilty to all counts. * 


At trial the testimony of the witnesses as to the facts aif- 


fered greatly. The coroner testified that death occurred almost 
instantaneously from a blow (or blows) on the head with a cinder 
block at about four or five A.M. on July 6, 1968 (Tr. 73, 81)- 

One of the two alleged accomplices admittedly altered her 
testimony after having discussed the matter with the other accom- 
plice. She originally had stated to the police on October 26, 1968 
that they arrived at the after-hours bar at eleven-thirty P.M., but 
later stated that they dia not arrive until about two A.M. on the 
morning of July 6 (Tr. 85, 100-102). The other accomplice stated 
that they arrived at the after-hours bar between two and two-thirty 
A.M. (Tr. 190, 200). 

Both accomplices testified, albeit with substantially dif- 
ferent versions, that they first met the deceased and the defendant 
in the after-hours bar (Tr. 113, 207); and that while in the bar, 


they searched the deceased for money (Tr. 118-122, 191, 205-207A). 


Se nt 


1/ See, n. 36, infra. 


* recep to the record of the first trial will be cited 
"(Tr , uy ye. 


Thereafter, one accomplice stated that she and her confederate 
took the deceased outside to go to another bar; that they led the 
deceased down N Street and around the corner of 12th street, and 
that the defendant followed them out of the bar but aia not approach 
them until they reached the corner of 12th and N streets (Tr.87-89). 
The other accomplice stated that the owner of the bar and the de- 
fendant took the deceased outside, that the defendant walked the de- 
ceased down N Street, and that she and the other pecomplaice fol- 
lowed and approached the deceased and the defendant at some point 
near the corner (Tr. 191, 207B-209). 2/ the accomplices gener- 
ally agreed that the deceased was taken around the corner and 
knocked, pushed, or beaten by the defendant and the ena leccontces 


into a breezeway between two houses, where they stated that the 


defendant killed the deceased (Tr. 88-90, 209-226) .3/ 
Mr. Robert Williamson, a witness for the prosecution, testi- 

fied that he saw the deceased leave the bar between two and three 

A.M., with the defendant and the alleged accomplices, that they 


were frisking the deceased and disappeared around the corner of 


12th and N Streets (Tr. 240-241). However, it was disclosed that 
| 
TS a ee | 
The testimony of the accomplices as to who searched the de- 
ceased, how, when and where such events took place while out- 
side of the after-hours bar, was also contradictory (Tr. 89, 
121-122, 192, 207G-H). | 


There was similar confusion as to who took the medallion, the 
loss of which gave rise to the charge of robbery. iOne accom— 
plice stated that the defendant gave it to her (Tr; 176). The 
other accomplice indicated that she did not know who took it, 
but that the first accomplice had gained possession of it and 
may have taken it herself (Tr. 229-230). 


at the preliminary hearing Mr. Williamson stated that these events 


occurred between twelve-thirty and one A.M. (Tr. 507-508, 511). C 


Miss Christine Young, 2 disinterested witness for the defense 
and the only witness who had not been drinking heavily at the time 
of the events in question, stated that she observed the defendant, 
the deceased and the alleged accomplices leave the bar at about 
twelve-twenty A.M. (Tr. 428): that the defendant was drunk to the 
point of vomiting (Tr. 430, 437); and that the defendant left the 
area in front of the bar before the others, proceeding down N 
Street past l2th Street towards llth Street until he disappeared 
from view (Tr. 430, 438-439). This witness further testified that 
thereafter the deceased, in the company of the two alleged female 
accomplices, proceeded down N Street and around the corner of 12th 
Street -— but that the defendant was not with them (Tr. 429,437-439). 
Approximately fifteen minutes after the deceased and the accom- 
plices turned the corner from N Street to leth Street, the witness 
saw the two women running down N Street towards llth Street 
(Tr. 432, 439). Miss Young further testified that. she saw the de- 
fendant again that morning at about three A.M., walking some dis- 
tance behind one William Ray and that the defendant still ap- 
peared to be "high" (Tr. 433-434, 440). 

Mr. William Ray, a witness for the defense, stated that he saw 
the deceased outside’ of the bar “walking up [down] N Street bet- 
ween [the two alleged accomplices]" at about twelve-forty A.M. 
(Tr. 486). The witness further testified that earlier,at:-approxi- 
mately .¢welve::AsM. , he:had seen. the defendant leave the bar ap- 


pearing intoxicated land ill, and that shortly thereafter the 


defendant walked away from the area in front of the bar alone. 


(Tr. 490-492). The witness testified that the next time he saw 


the defendant was about three A.M. (Tr. 492). 
Mr. James Westbury, a witness for the defense, testified that 
at approximately twelve-fifteen A.M. the deceased left the after- 
hours bar in the company of the two alleged accomplices and the 
owner of the bar; that they walked down N Street and around the 
corner of 12th Street; and that about fifteen minutes after they 


went around the corner the two girls and the owner of the bar re- 


turned to the bar. (Tr. 390-393). However, on cross-examination 


the witness stated that the owner of the bar returned to) the bar, 
never having gone around the corner, and that a fifth man (not 
previously mentioned by the witness and whom the witness did not 
know) left the group and continued past l2th Street until he dis- 
appeared from sight. Finally, Mr. Westbury stated that only the 
two alleged accomplices and the deceased went around the corner. 
(tr. 400-402). : 

Thus, the defense proffered evidence which indicated that the 
defendant was not present at the time or at the scene of the crime. 
The defense further suggested to the jury that the defendant was 
the victim of a cover-up by his alleged accomplices, the two chief 
government witnesses, who contrived the story to shift the blame 
from themselves. After this lengthy exposure of the evidence, the 


jury failed to reach a verdict and a mistrial was declared. 
| 


Defendant's case was ordered for a new trial. * On April 15, 


1970, a pre-trial conference was held for the purpose of discuss- 
ing the handling of the case with both defense and prosecution 
counsel and the defendant. At this conference, Honorable Gerhard 
A. Gesell presiding, it was indicated that at an earlier out-of- 
court meeting with both counsel it had been suggested that "per- 
haps the appropriate procedure to follow would be to submit the 
case to the Court without a jury on the prior record," and allow 
the court to decide the case pased on the transcript from the mis- 
trial, the exhibits and the arguments of counsel (P-T. 2). The 
court asked whether the suggested procedure was still fully agree- 
able to counsel, and both replied that it was (P-T. 3). 

The court then interviewed the defendant in connection with 
the proposed procedure (p-T. 4-11). The defendant was told that {s¢ 
the case could be tried again in its entirety; that the defendant 
had a right to a new trial by jury; that the jury could find the 
defendant guilty or innocent and sentence him accordingly 
(P-T. 4-5). On the other hand, the court continued: 

...if we go ahead with this procedure and 
the record is submitted to me, and I hear 
arguments from counsel, there would be no 
witnesses in the case. The case would go 
on the record as it is..., and the Court 
coulda decide both the question of your guilt 


or innocence..., and it would also decide the 
question of penalty (P-T. 5-6). 


ne 


* References to the record of the pre-trial conference will be 
cited "(P-T...)*. References to the record of the second trial 
will be cited "(2 Tr. _)"- 


The defendant signified that he understood these factors. The 

court sought to determine if the defendant desired to testify at 
| 

the new trial. The defendant answered in the negative.| (P-T. 6). 


The court then proceeded to discuss the sections of the record 
which were to be excluded by stipulation of the parties) and to ob- 
tain an affirmative indication from the defendant that he had dis- 
cussed these matters with his counsel and acquiesced tothe pro- 
cedure (P-T. 8-9). Thereafter, the court elicited the fact that 


the defendant had never had any formal schooling (P-T. 9-10). 


The court then received the waiver statement prepared spec-— 


ially for the procedure to be followed. In addition, the court 


required that the defendant execute the standard form for waiver 


of jury trial (P-T. 11-13). 
After the interview, the court indicated to counsel that it 


would read the transcript (absent the stipulated omissions), and 


At the second trial, held on May 26, 1970, the court stated 


schedule a date for counsel's arguments. 


that it would be willing to consider any comments offered by coun- 
sel on any aspect of the witnesses' credibility (2Tr. 2-3). 

On June 22, 1970, the defendant was found guilty of robbery 
and murder in the second degree and sentenced to five to fifteen 
years and fifteen years to life, respectively, with recommendation 


| 
that the defendant be incarcerated in a¢federal penitentiary. 


The defendant appeals from that conviction. 


SUMMARY OF ARGUMENT 


I. Appellant's right to confront the adverse witnesses 
was not satisfied by the cross-examination conducted at the mis- 
trial, in that the right to confront witnesses includes the oppor- 
tunity to have their demeanor observed by the trier of fact. 


II. The record fails to show that the court sufficiently 
advised the appellant of his right to confront the witnesses at 
trial. Counsel's acceptance of the extraordinary procedure did 
not constitute the intentional abandonment of a known right re- 
quired of the appellant for an effective waiver. 


III. An “on the record" proceeding is more appropriately 
employed when an accused actually stipulates most or all of the 
elemental facts which tend toward proving his guilt. If such a 
procedure is to be allowed when the defendant maintains his inno- 
cence as to all the charged acts, it should unmistakably appear on 
the record that he fully, knowingly and intelligently understood 
the nature of the constitutional protections that he was waiving. 
Appellant was convicted in a trial that procedurally resembled a 
guilty plea without having been explicitly advised of the con- 
frontation right that was waived in his behalf. By failing to 
obtain a knowing and intelligent waiver from the appellant, the 
court proceeded in violation of a fundamental Sixth Amendment 
protection. 


IV. In hearing and deciding the matter of appellant's 
guilt solely on the record of the prior mistrial, the court de- 
prived the appellant of his right to have highly prejudicial tes- 
timony evaluated first-hand by the trial judge. The court im- 
properly solicited and relied on counsel's comments on the credi- 
bility and demeanor of witnesses whose testimony was crucial to 
the government's case. By considering the false issue of relia- 
bility of counsel in a case where conviction rested on the testi- 
mony of alleged accomplices who turned state's evidence, the court 
erred to the substantial detriment of the appellant. 


10. 


ARGUMENT 


APPELLANT'S RIGHT TO CONFRONT THE 
WITNESSES AGAINST HIM WAS NOT SATISFIED | 
BY CROSS-EXAMINATION AT THE MISTRIAL. 


The Sixth Amendment of the Constitution of the United 


States provides: 
In all criminal prosecutions, the 


accused shall enjoy the right...to 
be confronted with the witnesses 
against him... 


Over half a century ago, the Supreme Court ruled in Mattox v. 
United States that an important purpose of the Sixth Amendment pro- 
tection is to prevent ex parte affidavits and depositions from be- 
ing used in place of the more reliable evidentiary vehicle of cross- 
examination. 2/ The right to confront and neers is one 
which compels a witness "to stand face to face with the jury in 
order that they may look at him, and judge by his demeanor upon the 
stand and the manner in which he gives his testimony whether he 
is worthy of belief." &/ 4 very recent Supreme Court decision 


| 
reaffirms this purpose. / 


ee 


U. S. Const. amend. VI. 
Mattox v. United States, 156 U.S. 237 (1895). 


Id. at 243, | 
California v. Green, _U.S.__, 90 S.Ct. 1930 (1970). The Court 
states in Green that confrontation includes the opportunity 


to have the jury: 


...observe the demeanor of the witness in making 


his statement, thus aiding the jury in assessing 
his credibility. Id. at 1935. 


ll. 


In the spirit of this purpose, records of preliminary hearings 
may not ordinarily be used to satisfy the right of accused persons 


to confront adverse witnesses. 8/ Mere convenience is not a valid 


reason for dispensing with cross-examination: 2/ a witness must be 


actually unavailable for trial if a statement of his "testimony" is 
to be admitted for the ‘court's consideration. 10/ the requirement is 
especially critical if the defendant is on trial for first degree 


murder. 11/ 


Barber v. Page, 390 U.S. 719 (1968). Although defendant's 
attorney in Barber had not cross-examined the principal gov- 
ernment witness at the preliminary hearing (a co-defendant's 
attorney had done so), the Court stated: 


Moreover, we would reach the same result 

on the facts of this case had petitioner's 

counsel actually cross-examined [the principal 
witness] at the preliminary hearing... (t)he_ right 
to confrontation is basically a trial right. It 
includes both the opportunity to cross-examine 

and the occasion for the jury to weigh the de- 
meanor of the witness. Id. at 725. 


Holman v. Washington, 364 F.2d 618 (5th Cir. 1966). 


See Annot., 23 L.Ed. 2d 853,--866-867 (1970), in which the 
author notes that the only éases where testimony given at a 
rior trial was validly admitted at a later trial were when: 
T) the witness died in the interim, or 2) the witness' ab- 
sence from the later trial was procured by the accused. 


Cf. Holman v. Washington, supra, at 624. 


12. 


In the instant case, there is no hint of a showing that 
the witnesses were unavailable, yet the appellant was Coes 
of second degree murder and robbery on the strength of a trans- 
cript. Absent a fully effective waiver of his right to confront 
and cross-examine the adverse witnesses, the appellant was de- 
prived of a basic constitutional protection by the court's 


sroceedin, on the record of the mistrial. 


13. 
AT THE SUBSEQUENT PROCEEDING THE 
DEFENDANT DID NOT EFFECTIVELY WAIVE 
HIS RIGHT TO CONFRONT THE WITNESSES 
AGAINST HI:1. 
(P-T. 4-11) 

At the pre-trial conference held prior to the second 
trial, the court addressed the appellant and emphasized to him 
the nature of his right to trial by jury and the risks that 
inhered in a trial by judge alone (P-T. 4-11). In issuing these 
warnings, however, the court failed to similarly advise the 
appellant regarding his right to have the witnesses testify in 
open court before the trier of fact, and of the risks that would 
be assumed by proceeding “on the record." Only one oblique 
reference was made by' the court that under the proposed pro- 
cedure “there would be no witnesses" (P-T. 5-6). The court 
failed to properly inform the defendant of the value of having 


the trier of fact observe the witnesses first hand. Such a 


casual reference by its very implication obscured any possible 


understanding by the appellant that he had a right to confront 


the witnesses in open court before the trial judge, and of the 
risk, in light of the factual circumstances of this case, of not 
doing so. Thus, the record of the pre-trial conference shows 
neither a specific advisement by the Court nor a personal under- 
standing by the appellant of the substantial relinquishment that 


was being made for the sake of a more convenient procedure. 


14. 


The contents and tone of the two printed waivers place 
12/ 
similar weight on the right to jury trial. In the printed 


waiver prepared specially for the case, only one reference is 
made to appellant's right to confront the witnesses out of a 
total of thirty-eight typewritten lines. 23/ The short standard 
form for waiver of jury trial makes no mention at all of a right 


| 
to confront witnesses. 


Under the facts of the instant case, the Bese oroe 
tection that could have been afforded the appellant under the 
Sixth Amendment would have been to have the doubtful credibility 
of the chief government witnesses evaluated first-hand by the 
trier of fact. The slight mention made of that right was over- 


shadowed by the extensive advisements given regarding appa aie 
14/ 


right to jury trial. The nearly illiterate defendant mit was left 


| 
unaware of his right to have the court personally scrutinize the 


12/ Appellant executed both'a standard waiver of right! to 
trial by jury, and a special waiver prepared for his case. 
See, Certified Record, Doc. No. 30. 
| 
The opening paragraph of the special waiver reads: 
I understand that I have a right 
to trial by jury in May with the 
witnesses appearing and being cross-— 
examined. (Certified Record, Doc. No. 30) 
It should be noted that this reference to “witnesses appearing 
and being cross-examined" is itself only in the context of 
an advisement of the right to jury trial. 


The court determined that the appellant had no formal 
schooling, but only a minimal reading skill acquired 
in jail. (P-T. 9-10) 


15. 
demeanor of the highly interested ‘accomplices , and of the risk 


that inhered in not exercising this right. 


The Supreme Court ruled in the landmark decision of 
15/ 
Johnson v. Zerbst that a waiver of a fundamental constitu- 


tional right must measure up to "an intentional relinquishment or 
16/ 

abandonment of a known right or privilege." ~_ A court must look 

to the “particular facts and circumstances surrounding [the] case, 


including the background, experience and conduct of the 
17/ 


accused." 
The case at bar is particularly appropriate for a 
rigid application of the Johnson Standard; the dispensing with 
a full trial with witnesses appearing can hardly be viewed as 
mere trial sticensee Notwithstanding appellant's denial of 
the elemental facts advanced by the prosecution, the court asreed 
to the extraordinary procedure without explicitly advising the 
appellant of his right to confront the witnesses againt him and to 


have them observed and evaluated by the trier of fact. Moreover, 


the appellant's purported waiver must be viewed in the context of 


304 U.S. 459 (1938). 
Id. at 464. 
Id. 


Trial strategy, as such, may not generally be objected 
to by a convicted defendant; however, the existence of 
“exceptional circumstances” may allow the defendant to 
assert violation of his constitutional rights arising 
from such strategy. Henry v. Mississippi, 379 U.S. 
443, 4512 (1965). 


16. | 

19/ 
his limited educational background. If an appellate court 
| 


is not to presume the acquiescence of an accused person’ in the 
20/ 

loss of fundamental rights, | no effective waiver should be 

attributed to the appellant solely by reason of his failure to 


object to the extraordinary procedure. 


19/ See n. 14, supra. 
20/ Johnson v. Zerbst, supra, at H64. 


III. THE USE OF A PROCEDURE WHICH RESEMBLES 
A GUILTY PLEA REQUIRES A FULL, KNOWING 
AND INTELLIGENT WAIVER BY THE DEFENDANT. 
SUCH A WAIVER WOULD HAVE REQUIRED PERSONAL 
ADVISEMENT BY THE COURT ON THE MATTER OF 
APPELLANT'S CONFRONTATION RIGHT, AN AD- 
VISEMENT WHICH WAS NOT MADE. 

Federal Rule of Criminal Procedure 11 requires that federal 
trial courts personally address defendants who plead guilty to de- 
termine that the plea is both voluntarily made and undertaken with 
a knowledge of the nature and consequences of the plea. McCarthy 
v. United States 21/ makes the failure to issue the Rule 11 ad- 
visement reversible error in federal courts; Boykin v. Alabama 22/ 
accomplishes the same’ result in state criminal trials. The under- 
lying principle is clear: pleading guilty necessarily includes 
a waiver of the fundamental Sixth Amendment protections of jury 
trial and confrontation of witnesses, and therefore requires that 
the court personaly assure itself of the providency of the defend- 
ant's attempted waiver. If no sufficient factual basis for the plea 
emerges from this interview, the court is required to enter a not:. 
guilty plea for the defendant and correspondingly refuse his 
"waiver". 23/ the rationale of the Rule 11 protection was applied 


in a related situation in a 1966 Supreme Court decision. Brookhart 


v. Janis 24/ reversed an Ohio conviction which had resulted from 


394 U.S. 459 (1969). 
395 U.S. 238 (1969). 
Fed R. Crim. P. 11. 
384 U.S. 1 (1966). 


18. 


a "prima facie" trial (where defense counsel did not cross-examine 


the government witnesses but left it to the government to prove its 


case beyond a reasonable doubt), notwithstanding the defendant's 
presence before the court anda his failure to object when his coun- 
sel agreed to the extraordinary procedure. The Supreme Court 
reasoned that such a truncated trial was clearly improper, since the 
defendant maintained his innocence throughout; under these eircum- 
stances, actual acquiescence or an explicit personal waiver would 
be required of the defendant before an effective waiver could be 
attributed to him. 29/ | 

The clear implication of these rulings is that trials which 
abbreviate the normal full trial by jury with witnesses appearing 
in open court are ordinarily incident to either guilty or “near- 
guilty" pleas (e.g., stipulation of all elemental facts except 
sanity), and may be permitted only when the court fully satisfies 
itself that there is a factual basis for the plea, and that the 
defendant is fully, knowingly and intelligently waiving pis funda- 
mental Sixth Amendment protections. The same considerations which 
prompted the adoption of Federal Rule of Criminal Procedure 11 
moved the Supreme Court to abhor the truncated "trial" conducted 
in Brookhart. A trial court cannot be allowed to dispense with a 
defendant's Sixth Amendment rights on the basis of his counsel's 


attempted waiver. Those accused persons who "acquiesce"! to 
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abbreviated trials solely out of fear of sentence or for exped- 
fiency of process should be weeded out by the trial judge's in- 
terview. In the instant case, the appellant was not afforded the 
full protections envisioned by Rule 11 and the related Supreme 
Court cases. 


This Court very recently dealt with a similar situation. In 


Brown v. United States, 26/ the Rule 11 interview requirement was 


extended to cases where an accused purported to waive trial on all 
issues except insanity. The Court reasoned: 


While Rule 11 is not applicable here, 

no reason appears why the Rule 11 pro- 
cedure of addressing the defendant per- 
sonally should not be required. Most, 
if not all, of the constitutional rights 
Rule 11 seeks to protect were waived by 
the stipulation and the failure of the 
trial judge to determine that the stipu- 
lation was “an intentional relinquish- 
ment or abandonment of a known right" by 
se distinguished from his coun- 
sel... €b 


The Sixth Amendment rights that Rule 11 protects are as much 
in issue in the instant case as they were in Brown. The lower 
court performed its duty in instructing the appellant on part of 
that Sixth Amendment protection - the right to jury trial, but 


failed to so perform with respect to appellant's other Sixth 


— ———— 


26/ 428 F.2d 1100 (D.C. Cir. 1970). 
27/ Id. at 1103. 
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Amendment protection - the right to have the opposing micnenses 

appear and testify before the trial judge. 
A series of cases dealing with the use of transcripts of pre- 

liminary hearings in lieu of full trial, and the requirements put 


on defendants' waivers in the face of such proceedings, have been 


litigated in the California federal courts. 28/ Wilson \v. Gray 29/ 


set the precedent for subsequent decisions and is particularly per- 
tinent to the case at bar. The facts of Wilson showed that the de- 
fendant had been tried without a jury on the basis of a transcript 
of the preliminary hearing. Although the defendant had clearly 
waived his right to jury trial, the record showed neither assent nor 
objection to the confrontation right that was being waived by his 
counsel. While acknowledging that trial strategy is properly with- 


in the realm of defense counsel's duties, the district court noted 


the "vast difference between questions of trial tactics, and the com— 
plete submission of the issue of guilt or innocence on the cold 

record of a transcript." 30/ Using such an extraordinary procedure, 
continued the court, in the context of the limited educational back- 


| 
ground of the defendant 31/ required that the record show an 


———_—_ 


28/ See, e.g., Poole v. Fitzharris, 396 F.2d 544 (9th Cir. 1968); 
— _ Symons v. Klinger, 372 F.2d 47 (9th Cir. 1967);Wilson v. Gray, 
345 F.2d 282 (9th Cir. 1965); Rodriguez v. Nelson, 286 F.Supp. 
321 (C.D. Cal. 1968). 
All the. ahove: cases, were initially :tried in -the<state-courss 
and came -into-the federal count..on writs of habeas: corpus: al- 


jeging denial~of constitutional protections. | 
230 F. Supp. 860 (N.D. Calif. 1964), rev'd, 345 F. 2d 282 
(9th Cir. 1965), cert. denied, 379 U.S. 983, 382 U.S. 919(1965). 


230 F. Supp. at 862. 

Id. at 866. Gray's “limited educational background" was consid- 
erably broader than appellant's: Gray had graduated from high 
school. 


el. 
explicit personal waiver by him of his right to have the adverse 


witnesses cross-examined and have their demeanor observed by the 


trial judge. 32/ ope Ninth Circuit subsequently reversed the dis- 


trict court on the ground that the writ of habeas corpus had been 
erroneously issued and, alternatively, on the ground that "under 
the circumstances of this case... [defense counsel's tactics were ] 
...both wise and prudent;" 33/ and therefore, that the defendant's 
right to confront the witnesses aginst him was effectively waived. 
The latest comment from the California Supreme Court on the 
rule of these cases is that Boykin and Brookhart may well require 
a more vigorous showing of a waiver in the record: 
...in the future, the use of stipulations 
which, in the circumstances of the particular 
case, are in fact tantamount to a guilty plea, 
must be accompanied by an affirmative showing 
on the record that the defendant waives his 
right to freedom from compulsory self-incrim- 
ination, his right to trial by Jury. and his 
right to confront his accusers. 34/7 
In essence, Brookhart, Brown, the "Rule 11 decisions" and the 
California cases suggest that trial strategy must be distinguished 
from the loss of substantive constitutional protections. The two 


situations require different procedural safeguards. While strategy 


Id.at 866-67. 


345 F.2d 282, 287. In a concurring opinion, Judge Hamley ex- 
pressed no view with regard to the second alternative ground. 


In Re Moseley, 1 Cal 3d. 913, 926 at n. 10, 464 P. 2d. 473, 
(1970). 
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is normally germane to counsel's role in the criminal process, a 
stricter Johnson standard should be applied when it appears that 
basic constitutional protections are being sidetracked for un- 

certain reasons. | 


The factual situation reflected in the instant case demands 


the strictest safeguards. The appellant is illiterate; he was 


implicated in the events of the morning of July 6, 1968, by the 


dubious testimony of alleged accomplices which was so conflicting 


and questionable as to render the first trier of fact incapable of 


reaching a verdict. Yet, in a procedure that is normally agreed 


to by defendants pleading guilty, eppellant was convicted of 


| 
second degree murder and robbery. The procedure could not have 


been understood by the appellant, absent a full explanation by the 
court of its legal implications and its incorporated waiver of the 


right to confront witnesses. No such explanation was given. 
| 
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THE CREDIBILITY OF THE CHIEF GOVERNMENT 
WITNESSES WAS THE CRUCIAL ISSUE AT THE 
MISTRIAL; THE COURT IMPROPERLY SOLICITED 
AND RECEIVED COUNSEL'S COMMENTS ON THIS 
ISSUE AT THE SUBSEQUENT PROCEEDINGS. 


(Tr. 100-102, 124-126, 165-171; 2Tr. 2-3, 
13-15, 63) 


The court's decision to proceed ‘on the record" in the face 


of appellant's not guilty plea must be judged against the back- 


drop of the crucial’ role played by testimonial evidence under 
35/ 
the facts presented’ at the first trial. Evidence presented 


at that trial suggested to the jury that the appellant was the 


victim of an attempt by the two "accomplices" to shift the blame 
36/ 
from themselves. Defense counsel repeatedly attacked their 
37/ 
testimony at the mistrial. 


35/ The court itself perceived its ultimate duty as one of 
deciding whether or not to believe the two accomplices 
(although the burden of proof is strangely posited): 


. .when you get all over it, the Court 
has to be persuaded to totally disregard 
the testimony of the two women. (2 Tr. 


63) 


The girls had originally been indicted together with the 
appellant for the charged offenses; however, in exchange 
for turning state's evidence, the girls were allowed to 
plead to the lesser included offense of attempted robbery. 
Both were subsequently tried and convicted of the lesser 
offense, and each given sentences of three years’ pro- 
bation. See, Certified Record Doc. Nos. 22; 27. 


See, e.g., Tr. 100-102, 124-126, 165-171. 
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Juries must use suspicion and Se in weighing the 
38/ 
testimony of admitted accomplices. Feeling this need to 


oe "observe" the witnesses testifying, the court erringly solicited 


and received counsel's comments on the demeanor and credibility 
39/ 
of the witnesses. Counsel were thus cast into the role of 


ri witnesses to the initial proceedings , creating the false issue 
40/ 
of the reliability and credibility of counsel. cam At appellant's 


trial, the prosecutor himself admitted to the court that his 
r comments would be ‘a statement of opinion on the part of counsel,” 
but proceeded to give such comments in the hope that they would 
be "tempered in our adversary setting." (2 Tr. 13). Such opining 
M4 on the part of counsel incurs the danger of having juries (and 
courts) rely on prosecutorial expertise in separating bhe truth- 


tellers from the liars. A prosecutor may not assume such a role. 


—_—_— 


Surratt v. United States, 269 F.2d 240 (D.C. Cir. 1959). 


39/ The court instructed both counsel that "...it would be 


entirely appropriate for the attorneys to refer to any 


ig 


yo aspects of the credibility...apparent...in the. .Jdemeanor 
~ observed by counsel during trial." (2 Tr. 2-3) |Govern- 
ment counsel subsequently told the Court that the girls 

y were “calm"’ in their testimony at the mistrial; that it 


was his (counsel's) ‘impressions” that the girls were 
recollecting as best as they could (2 Tr. 14); that 
Williamson (a less crucial government witness ) “presented 

‘ himself also as a very calmly-demeanored person,/an ex- 
tremely articulate man... (2Tr. 15). 


4o/ Greenberg Vv. United States, 280 F.2d 472, 474-75 (1st 
Cir. 1960). 


| 

+ 4y1/ United States v. Cotter, 425 F.2d 450 (ist Cir. 1970). 

Cf., Gibson v. United States, 403 F.2d 569 (D.C.| Cir. 
\ 1968). 
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Whether federal criminal trials should proceed solely 
42/ 
on the basis of a transcript, incorporating the comments 


of counsel on the demeanor of witnesses at the actual proceedings, 


is questionable. The propriety of such proceedings are still 


more disputable when, as in the case at bar, the waiver" of the 
defendant's right to confront the witnesses against him is in doubt. 
43/ 
The appellant suffered clear and substantial injury 


when the court decided to employ a weak substituted look at the 
witnesses in a trial where credibility was the sine qua non 


for conviction. 


No specific authority exists for “on the record" pro- 
ceedings in criminal trials. Federal Rule of Criminal 
Procedure 57(b) authorizes the court to proceed in any 
lawful manner when no specific procedure is proscribed. 
The Rule, however, is intended to allow only for minor 
procedural variations, (e.g., order of counsel's arguments). 
See ADVISORY COMMITTEE ON THE RULES OF CRIMINAL PROCEDURE, 
Notes to Rules of Criminal Procedure of the United States, 
F.R.D. 405, 445 (19 = 


In light of the peculiar facts and circumstances of this 
case, permitting counsel to state their impressions of 
the witnesses'' credibility clearly constitutes “plain 
error” within the meaning of Federal Rule of Criminal 
Procedure 52(b). 
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CONCLUSION 


this Court reverse his conviction 


Appellant prays that 


and remand his case for a new trial. 


Respectfully submitted 


Lankr, Pr. Noone 


Charles M. Noone 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Brief has 


been personally served at the Office of the United States At- 


United States District Courthouse, Washington, D. C.; 


torney, 


this 19th day of April, 1971. 


SOL ee 


Charles M. Noone 
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ISSUES PRESENTED * 


In the opinion of the appellee, the following issues are 
presented : 


I. Whether appellant voluntarily and knowingly waived 
his right to confront adverse witnesses in the special 
circumstances of this case? 

II. Whether the court erred in soliciting comments by 
counsel during closing argument as to the credibility of 
witnesses, when the trial was to the court without a 
jury? 


——— 


* This case has not previously been before this Court. 
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SAMUEL L, EVANS, APPELLANT 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a three-count indictment 
filed on December 11, 1968, with first-degree felony 
murder (22 D.C. Code § 2401), first-degree premeditated 
murder (22 D.C. Code $2401) and robbery (22 D.C. 
Code § 2901). His case was tried before the Honorable 
William B. Bryant on June 16-24, 1969. The jury was 
unable to reach a verdict and was discharged by the 


1 The indictment mistakenly refers to 22 D.C. Code §§ 501 and 502 
in citing the pertinent code sections. These two sections of the code 
define offenses which are not charged in the indictment. Appellant 
makes no claim of prejudice resulting from this apparent clerical 
error. See FED. R. Crim. P.7 (c). 


(1) 
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court. On April 15, 1970, the case came before the Hon- 
orable Gerhard A. Gesell for a pre-trial hearing. Appel- 
lant waived his right to trial by jury and stipulated to 
the recorded testimony at the first trial with certain 
minor deletions (Tr. II (a) 1-13).? Both the government 
and the defense reserved the right to deliver closing 
arguments to Judge Gesell (Tr. II (a) 2-3). On May 
26, 1970, closing arguments were presented, and on June 
12 Judge Gesell found appellant not guilty of felony 
murder but guilty of robbery and the lesser included of- 
fense of second-degree murder (under count two of the 
indictment, which charged first-degree premeditated 
murder). Appellant was sentenced on July 22, 1970, to 
be imprisoned for fifteen years to life for second-degree 
murder and five to fifteen years for robbery, the terms 
to run concurrently. This appeal followed. 


The First Trial 


A. The Government’s Case 


On July 6, 1968, at approximately 2:00 a.m., Miss 
Deborah Williams and Miss Laurel “Sweet Thing” Car- 
son, along with four of their friends,* arrived at an 
after-hours club known as “Bobby’s Hole in the Wall” 
(Tr. I 85, 190), located in the basement of 120814 N 
Street, Northwest (Tr. I 241). The decedent, Mr. Leon- 
ard Hart, was at the Hole in the Wall that evening and 
offered to buy drinks for the six young women (Tr. I 
85, 190). After they drank a half-pint of gin purchased 
for them by Mr. Hart (Tr. I 190), they asked him to 
buy them some more drinks, but he declined, saying that 
he did not have any more money (Tr. I 85, 191). Jackie 


2 The transcript of the procedings before Judge Bryant will be 
designated as “Tr. I,” and the transcript of the proceedings before 
Judge Gesell will be designated “Tr. II (a)” and “Tr. II (b).” 
“Tr, II (a)” refers to the pre-trial hearing on April 15, 1970, and 
“Ty, II (b)” refers to the actual trial on May 26, 1970. 


3 The four other girls were Vernona Thurston, Jackie Hodges, 
Brenda Thurston and Yvonne Smith. 


3 


Hodges told her friends that she had seen Hart with some 
money while they were dancing with him (Tr. I 86, 
191).4 The girls then thoroughly searched Mr. Hart, 
who was very drunk (Tr. I 208),° but found that his 
pockets did not contain any money (Tr. I 87, 191). Ap- 
pellant was also at the Hole in the Wall but evidently 
was merely an observer at that time. 

A short time later appellant, Miss Williams, Miss 
Carson and Mr. Hart were all standing in front of the 
Hole in the Wall (Tr. I 87-88, 191-192).*° Hart removed 
his shoes in order to show appellant and the two girls 
that he did not have any money in them and then put 
his shoes back on (Tr. I 121-122, 207 H-207 J). The 
four of them walked to the corner of Twelfth and N 
Streets, Northwest (Tr. I 89, 192),7 and appellant and 


+Laurel Carson testified that at least four of the girls danced 
with Mr. Hart (Tr. I 190-191, 202-204), while Miss Williams 
stated that she did not remember dancing with him (Tr. I 86). 
Miss Carson further testified that ail of the girls overheard appel- 
lant tell Bobby Williams, the proprietor of the Hole in the Wall, 
that Hart had a lot of money (Tr. I 191). 


5 Dr. Richard Whelton, the Coroner of the District of Columbia, 
performed an autopsy on the body of Mr. Hart and found that the 
alcoholic content of his blood was 4.0 and of his urine 3.6 (Tr. I 
75). According to Dr. Whelton, the standard for intoxication with 
respect to motor vehicle violations in the District of Columbia is 
anything above 1.5 in the blood and 2.0 in the urine (Tr. I 75). 


6 Laurel Carson testified that Bobby Williams and appellant took 
Mr. Hart outside. The six females followed, and after a brief 
return inside, Deborah Williams and Miss Carson rejoined appel- 
lant and Mr. Hart, who were standing in front of the building 
(Tr. I 191, 207 F). Miss Williams did not mention that Bobby 
Williams and appellant took Hart outside, but she did testify that 
the two girls were leaving with Mr. Hart and that appellant fol- 
lowed them out (Tr. I 88-89). 


7 Robert Williamson, who lived at 1213 N Street, Northwest, saw 
appellant, Hart and two young girls leave the Hole in the Wall 
between 2:00 and 3:00 a.m. (Tr. I 289-243). He recognized Hart 
as the man who had eaten crabs and drunk some rum and gin with 
him at a block party at Williamson’s house earlier that night (Tr. 
I 241, 246-251). He saw the others search Hart in front of 120812 
N Street and heard them ask Hart if he had any money, which 
he continually denied (Tr. I 241, 255-256). Mr. Williamson then 
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the two girls performed another thorough search of Mr. 
Hart (Tr. I 89, 192). Appellant then struck Mr. Hart, 
who staggered but did not fall down (Tr. I 89, 192). 
Appellant hit him again, and then Deborah Williams 
slapped him (Tr. I 89, 192). Laurel Carson had taken 
Hart’s belt in the second search (Tr. I 89, 192). She 
wrapped the belt around her hand and hit Hart in the 
face with the buckle (Tr. I 89, 192, 217-218). Finally, 
appellant slugged Hart again, and this time Hart fell 
to the ground (Tr. I 89, 192).° 

Appellant then pulled Hart farther into the small 
alleyway and down some small steps leading to the rear 
of the building (Tr. I 192). Deborah Williams picked 
up a large cinder block from the ground and asked Hart 
again if he had any money (Tr. I 89-90, 192). When 
he responded negatively, Miss Williams dropped the block 
and prepared to leave with Laurel Carson (Tr. I 90, 
192). Appellant picked up the cinder block, raised it 
above his own head and asked Hart where the money 


was. When Hart said he had none, appellant dropped 
the block on his head (Tr. I 90, 192-193). Appellant 
repeated this act two more times (Tr. I 90)," and then 


watched the four of them walk down N Street to Twelfth Street 
and disappear around the corner (Tr. I 241, 256). A little while 
later he saw the two girls come back, followed shortly by appellant. 
They walked almost to the Hole in the Wall, and then Mr. William- 
son lost sight of them when they turned and went down N Street 
toward Eleventh Street (Tr. I 265-266). 


8 The entire entourage had reached the corner of Twelfth and N 
Streets, and the deceased was forced inside a little gateway which 
was between the house on the corner, 1242 Twelfth Street, and 
the house next to it (Tr. I 89, 182-135, 192, 212-213). 


° Appellant kept insisting that Hart give them his money, and 
Hart persistently denied that he had any money (Tr. I 89, 192). 


10 Miss Williams was able to raise the block only to her knees 
because it was too heavy for her (Tr. I 89, 186, 147-152, 192, 221). 
The block weighed 4214 pounds (Tr. I 286-287). 


11 Laurel Carson turned her back and walked away after appel- 
lant initially raised the block (Tr. I 192-193, 224), but Deborah 
Williams saw appellant strike Hart with the block all three times 
(Tr. I 90, 161). 
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he and the two girls left the alleyway. Somewhere on 
N Street, as the girls were walking toward Ninth Street, 
appellant asked them to be partners (Tr. I 155-157) and 
not to tell anyone what happened (Tr. I 194-195, 225- 
228).% A moment earlier, as they were standing in 
front of the alleyway on Twelfth Street, appellant had 
given Deborah Williams a gold medallion that he had 
taken from Hart (Tr. I 176).* 


B. The Defense 


Mr. James Westbury was living at 1213 N Street, 
Northwest, on the night of the murder (Tr. I 380). He 
had been to the same crab feast, which had begun around 
9:30 p.m., that Mr. Williamson had attended (Tr. I 382- 
383). He remembered that Leonard Hart had come over 
and had purchased two crabs and drunk some rum (Tr. 
I 386-387). Hart left the crab feast at 11:30 p.m., 
crossed the street and went into the Hoie in the Wall 
(Tr. I 389-390). At about 11:45 p.m. Westbury saw 
Hart, two young women and Bobby Williams, the pro- 
prietor of the Hole in the Wall, come out of the club 
(Tr. I 390-391), walk to Twelfth and N and turn south 
(Tr. I 392). 

At this point Mr. Westbury’s testimony becomes some- 
what confusing. On direct examination he stated that 
the four people went around the corner 2nd that about 
fifteen minutes later only three, Bobby and the two girls, 
returned (Tr. I 392-393) and went into 120814 N Street 
(Tr. I 393). On cross-examination, however, Westbury 
testified that the same four people walked to the corner 
but that only the decedent and the two girls continued 


22 Miss Carson testified that she and Deborah Williams stopped 
at the Hole in the Wall before proceeding east on N Street (Tr. I 
194, 226). Miss Williams stated, to the contrary, that the two 
of them walked down N Street without stopping at the Hole in the 
Wall (Tr. I 155-157, 161, 164). 


13 According to Laurel Carson, Miss Williams acquired the medal- 
lion somewhere on N Street (Tr. I 228-288). 
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on around to Twelfth Street (Tr. I 400).% According 
to Westbury, Bobby Williams walked to the corner and 
then returned and entered the Hole in the Wall (Tr. I 
401). 

Miss Vernona Thurston, one of the girls in the group 
of six, testified that she and her five friends arrived at 
the Hole In the Wall around midnight (Tr. I 418) and 
that she observed Mr, Hart give Bobby Williams a wad 
of money (Tr. 418-419). 

Miss Christine Young, who resided at 1207 N Street 
(Tr. I 421), saw Mr. Hart talking to the two girls in 
front of 120844 N at approximately 12:20 am. (Tr. I 
428).%° She saw Miss Carson and Miss Williams walk 
to Twelfth Street with Hart (Tr. I 428-429).% Appel- 
lant, according to her testimony, left the Hole in the 
Wall at midnight and went up to Eleventh Street (Tr. 
| I 429-431). She did not see him again until 3:30 a.m., 

at which time he and Mr. William Ray were walking 
down N Street (Tr. I 433, 440). 

Finally, William Ray testified that he spent the night 
of July 5-6, 1968, with his girl friend, Peggy Miller, who 
lived at 1213 N Street (Tr. I 882). He had been in the 
Hole in the Wall earlier in the evening but returned to 
Miss Miller’s apartment at 11:00 o’clock (Tr. I 488). He 
had seen Mr. Hart eating crabs between 9:00 and 10:00 
p-m. and then saw him leave the Hole in the Wall at 
12:40 a.m. with Laurel Carson and Deborah Williams 
(Tr. I 486). He testified that he was standing at the 
corner of Twelfth and N Streets when the two girls and 


14 A mysterious third man appears in Mr. Westbury’s testimony. 
The third man, not Bobby Williams, crossed Twelfth Street and 
disappeared from Mr. Westbury’s vision (Tr. I 400). 


15 She was positive of the time because she asked Mr. Westbury 
| What time it was (Tr. I 486). Of course, Westbury initially testi- 
fied that he observed four people go toward Twelfth and N at 
11:45 p.m. (Tr. I 390-392). 


16 She claimed to have overheard Hart attempt to “but some sex” 
from the two girls (Tr. I 429). 
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the decedent appeared (Tr. I 488).17 The three of them 
were struggling, and Mr. Ray saw Deborah Williams 
spray something into the decedent’s face (Tr. I 488). 
Ray had seen appellant leave 120814 N Street at mid- 
night and did not see him again until 3:20 a.m., when 
he and appellant were walking on N Street (Tr. I 492).* 


The Second Trial 


A. The Pre-Trial Hearing 


The trial court met with defense counsel and the 
prosecutor prior to the hearing and agreed upon an ap- 
propriate procedure for the second trial (Tr. II (a) 2).* 
At the hearing appellant’s counsel concurred with the 
previous agreement about procedure (Tr. II (a) 3-4) and 
advised the court that they had discussed the procedure 
with appellant (Tr. II (a) 3-4) and had read to him a 


17 He later testified, still on direct examination, that he saw 
appellant leave the Hole in the Wall at midnight. From midnight 
until 1:80 a.m. he was making love to Miss Miller in her apartment 
(Tr. I 492). 


18 Bobby Williams was permitted by the court to take the stand 
as a defense witness before the jury (Tr. I 535-537). Mr. Williams 
had previously informed the court that if called to testify he would 
exercise his Fifth Amendment privilege against self-incrimination 
(Tr. I 519). He answered only the question as to his name and 
address (Tr. I 536) and refused to answer five other questions put 
to him by defense counsel (Tr. I 536-587) before the examination 
was ordered to a halt by the court (Tr. I 587). 


19 The court stated: 


I think the record should show that the Court has met with 
counsel for Mr. Evans and with Mr. Collins, the Assistant 
United States Attorney, with reference to the scheduling and 
handling of the case, and that counsel on both sides have indi- 
cated that procedure to follow would be to submit the case to 
the Court without a jury on the prior record, and to schedule 
a proceeding after the Court has had a chance to examine the 
record and the exhibits, at which time both sides would make 
argument to the court, and the Court would decide the matter 
based on the transcript and the arguments of counsel and the 
exhibits. (Tr. II (a) 2-8.) 
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waiver form which they had prepared® (Tr. II (a) 3-4, 
7). Appellant answered affirmatively when asked by the 
court if his counsel had discussed the new procedure 
with him and whether he felt that this was the best 
method of handling his case (Tr. II (a) 8-10). The 
court asked appellant detailed questions about the waiver 
of his right to a trial by jury (Tr. II (a) 14), his waiver 
of permitting the jury to decide his punishment if found 
guilty of first-degree murder (Tr. II (a) 5), his waiver 
of his right to call or question witnesses at the retrial 
(Tr. II (a) 5-6), and his waiver of his right to testify 
in his own behalf (Tr. II (a) 7). Appellant answered 
affirmatively when asked each question as to whether or 
not he waived a certain right (Tr. II (a) 4-7). Appel- 
lant also answered affirmatively when asked if he could 
read and understand the written waiver form which he 
executed that same day (Tr. II (a) 10). 

The pages of the transcript to be submitted to the 
court were agreed upon? and both counsel agreed to 


present new closing arguments to the court (Tr. II (a) 
7-8). 


B. The Trial 


The trial court thought it appropriate to allow com- 
ment by either counsel during their closing arguments 
on the credibility of the witnesses at the first trial (Tr. 
II (b) 2-8). Counsel for both sides gave closing argu- 
ments (Tr. II (b) 18-27, 28-48), and the government 
offered a rebuttal (Tr. II (b) 48-64). 


20 The waiver is reproduced in the appendix, infra, pp. 15-16. 


21 The omissions from the first transcript were pages 1-50 and 
57-60 in volume I, pages 294-296 (through the end of the bench 
conference on page 296) in volume III, pages 441-454 in volume 
IV, all of volume VI and all of volume VII. 
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ARGUMENT 


I. Appellant voluntarily and knowingly waived his right 
to confront adverse witnesses by his execution of a 
written waiver form and his oral waiver at the pre- 
trial hearing. 


(Tr. II (a) 1-13) 


The right of an accused to cross-examine and confront 
witnesses is of course essential to a fair trial. Pointer 
v. Texas, 380 U.S. 400 (1965). However, it is well set- 
tled that an accused may voluntarily waive his right to 
cross-examination and confrontation. Diaz v. United 
States, 228 U.S. 442 (1912); Wilson v. Gray, 345 F.2d 
282 (9th Cir.), cert. denied, 382 U.S. 919 (1965).% In 
order to permit a defendant to abandon one of his Sixth 
Amendment rights, the trial court must make certain 
that the waiver is “an intentional relinquishment or 
abandonment of a known right or privilege.” Johnson 
v. Zerbst, 304 U.S. 458, 464 (1938); United States v. 


Brown, 188 U.S. App. D.C. 398, 428 F.2d 1100 (1970) ; 
cf. Boykin v. Alabama, 395 U.S. 238 (1969); McCarthy 
v. United States, 394 U.S. 459 (1969); Brookhart v. 
Janis, 384 U.S. 1 (1966). In the case at bar the trial 
court properly and commendably questioned appellant as 
to the voluntariness of his waiver.” 


22 “Tt has been consistently held that the accused may waive his 
right to cross examination and confrontation and that the waiver of 
this right may be accomplished by the accused’s counsel as a matter 
of trial tactics or strategy.” Wilson v. Gray, supra, 345 F.2d at 286. 
See also Poole v. Fitzharris, 396 F.2d 544 (9th Cir. 1968); Silva 
v. Klinger, 355 F.2d 657 (9th Cir. 1966) ; Cruzado v. Puerto Rico, 
210 F.2d 789 (1st Cir. 1954); Levine v. United States, 182 F.2d 
556 (8th Cir. 1950), cert. denied, 340 U.S. 921 (1951). 


23 The court fully comprehended the importance of making abso- 
lutely sure that appellant understood the ramifications of the pro- 
posed waiver: 


Inasmuch as this is a felony murder, first degree murder 
case, the Court does not wish to follow this procedure without 
first ascertaining that Mr. Evans fully understands what is 
involved, and to that end, the Court has asked both of his 
attorneys, both Mr. Smith and Mr. Pyne, who have been in 
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Initially appellant executed a written waiver on April 
15, 1970, which was prepared by his counsel. The waiver 
form contained a clause whereby appellant acknowledged 
that he had a right to a jury trial during which wit- 
nesses could appear and be cross-examined. Further- 
more, the form contained an explicit waiver of trial by 
jury and a request for a trial by the court. There was 
also a clause asking 


that the Court decide the case on the basis of the 
transcript and exhibits of my prior trial, relying 
only on those parts that will be designated by my 
attorneys for use in this case. (Appendix, infra, 
p. 16.) 


Finally, the waiver form contained an express acknowl- 
edgment that appellant had fully discussed the matter 
with his counsel and that he agreed that this was an 
appropriate way to proceed and was satisfied with their 
services. He explicitly stated that he would not question 


at a later time proceeding in the manner proposed if the 
procedure was accepted by the trial court. 

At the pre-trial hearing his counsel acknowledged that 
they had fully discussed the waiver with appellant and 
that they had read the written form to him™ (Tr. II 


this matter from the beginning, and who have very vigorously 
represented and assisted Mr. Evans throughout, to consult 
with him about the matter in some depth and with some care, 
and provide ample opportunity for Mr. Evans to consider and 
talk with them further. 

The Court understands that all of that has taken place out 
of the presence of the Court and the purpose of this proceeding 
today is to enable the Court to review this matter with Mr. 
Evans, personally, in order to make certain that there is a full 
understanding of what is involved. (Tr. II (a) (8) (emphasis 
added). 


74 Appellant contends that his lack of education prohibited him 
from understanding the waiver form. However, his attorneys not 
only read the form to him (Tr. II (a) 4) but also discussed all the 
separate waivers with him (Tr. II (a) 4). Appellant himself 
acknowledged, when asked by the Court about his schooling, that 
he learned how to read in jail (Tr. II (a) 9), that he could “read a 
little” (Tr. II (a) 10), and that he read and understood the waiver 
form (Tr. II (a) 10). 
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(a) 3-4, 10). The court then personally questioned ap- 
pellant as to the waiver of his rights (Tr. II (a) 4-10) 
The court expressly told appellant that, if the proposed 
procedure were to be used, there would be no witnesses 
and that the record from the first trial would be sub- 
mitted to the court along with new closing arguments 
by counsel (Tr. II (a) 5-6).% The court then asked ap- 
pellant if he understood, and appellant replied that he 
did (Tr. II (a) 6). 

We submit that appellant knowingly and voluntarily 
waived his right to confront adverse witnesses. The 
written waiver form is explicit and unequivocal and 
should in itself be sufficient to defeat his present claim. 
In addition to relying on the written waiver, however, 
the trial court in an abundance of caution properly fol- 
lowed the directives of Johnson v. Zerbst, supra,” and 
personally questioned appellant as to his knowledge and 
understanding of the procedure proposed by counsel. The 


25 The instant case is clearly distinguishable from Brookhart v. 
Janis, supra. Brookhart involved defense counsel’s acceptance of 
a “prima facie” trial, under the criminal practice in Ohio, in lieu 
of a full-scale trial. Prior to “trial” the defendant stated that he 
was in no way pleading guilty. He never acquiesced in the proposal 
of his attorney. The Supreme Court held that “Cs]ince petitioner 
neither personally waived his right nor acquiesced in his lawyer’s 
attempted waiver,” the conviction could not stand. 384 U.S. at 7-8. 
In the instant case, however, it is clear from the record that appel- 
lant was in complete agreement with the procedure to be followed. 


26 The court stated: 


Now, on the other hand, if we go ahead with this procedure 
and the record is submitted to me, and I hear arguments from 
counsel; there would be no witnesses in the case. The case 
would go on the record as it is, as it was made in the last 
trial, and the Court would decide both the question of your 
guilt or your innocence of any of the charges in the indictment, 
and it would also decide the question of penalty. The Court 
has the same options as the jury has. I could impose a capital 
penalty or life imprisonment, as the statute directs. (Tr. IT 
(a) 5-6.) 


2? The trial took place before this Court’s decision in United 
States Vv. Brown, supra, which is not retroactive. 138 U.S. App. D.C. 
at 400, 428 F.2d at 1102. 
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court was thus enabled to make an accurate, personal 
determination that appellant voluntarily and knowingly 
waived his rights. The Constitution requires nothing 
more. 


II. The court properly heard closing arguments of coun- 
sel, and its solicitation of comments as to the credibility 
of witnesses was not error. 


(Tr. II (b) 18-16, 28-48) 


Appellant contends that the trial court improperly sug- 
gested and then permitted comments by counsel on the 
credibility and demeanor of the witnesses. We submit 
that the few comments by the prosecutor as to the de- 
meanor of three of his own witnesses (Tr. II (a) 13- 
15) did not in any way prejudice appellant Both 
counsel were allowed full closing argument and were 
questioned by the court. Defense counsel also commented 
on the credibility of certain witnesses (Tr. II (b) 31, 
35, 37, 39) and rendered his opinion as to why the gov- 
ernment’s witnesses would create a false story (Tr. II 
(b) 37-38) and what the real killer’s motive was (Tr. 
II (b) 41, 47). Appellant furthermore did not object 
to the comments of the prosecutor (Tr. II (b) 13-16). 

We submit that the comments of both counsel as to 
the credibility of the witnesses could not have tainted 
the court’s decision. In the instant case, the unobjected- 
to opinions of the prosecutor were made to an experi- 
enced trial judge (Tr. II (b) 64), not to a jury, in a 


*8In United States v. Cotter, 425 F.2d 450 (1st Cir. 1970), on 
which appellant relies heavliy, the court discussed the duties of a 
prosecutor: 


Essentially, the prosecutor is to argue the case. He may discuss 
the evidence, the warrantable inferences, the witnesses, and 
their credibility. He may talk about the duties of the jury 
the importance of the case and anything else that is relevant. 
He is not to interject his persona! beliefs. 425 F.2d at 452 
(emphasis added). 


79 Defense counsel did object when he believed that the prosecutor 
went outside the record (Tr. II (b) 50). 
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proceeding which was agreed to by appellant. Further- 
more, appellant’s counsel opined in a similar manner to 
the court. Cf. United States v. Dews, 185 U.S. App. 
D.C. 185, 417 F.2d 753 (1969). In a non-jury trial the 
court must occasionally render decisions as to the ad- 
missibility of Miranda® statements or possible impeach- 
ment with Luck* material. The fact that the eourt may 
hear the evidence before ruling it inadmissible does not 
taint its decision on the merits. Cf. Blakney v. United 
States, 225 A2d 654 (D.C. Ct. App. 1967). Certainly 
the trial court’s ultimate decision in the instant case 
was not going to be substantially swayed by the com- 
ments of counsel, even assuming arguendo their impro- 
priety (Tr. II (b) 64). Clearly the prosecutor’s com- 
ments in the context of a non-jury trial under a proce- 
dure agreed upon by appellant were not error. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 


judgment of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
RICHARD A. HIBEY, 
WILLIAM H. SCHWEITZER, 
Assistant United States Attorneys. 


30 Miranda v. Arizona, 384 U.S. 436 (1966). 


Luck v. United States, 121 U.S. App. D.C. 151, 348 F.2d 763 
(1965). 


32'The prosecutor is, of course, held to a high standard in his 
comments to a jury. E.g., Berger v. United States, 295 U.S. 78, 88 
(1985) ; Taylor v. United States, 134 U.S. App. D.C. 188, 413 F.2d 
1095 (1969); Harris v. United States, 131 U.S. App. D.C. 105, 402 
F.2d 656 (1968). Nevertheless, even assuming that the comments 
of the prosecutor were improperly allowed, we submit that any 
error could only have been harmless. Kotteakos v. United States, 
$28 U.S. 750 (1946). 
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APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 2004-68 


UNITED STATES OF AMERICA 
Vv. 
SAMUEL L. EVANS 


WAIVER 


I understand I have a right to trial by jury during 
May with the witnesses appearing and being cross- 
examined. 

I understand I would not have to testify or incrimi- 
nate myself in any way at such a trial but could testify 
if I wanted to do so. 

I understand the jury would, in the event of a con- 
viction for Murder in the First Degree, then consider 
the penalty and that the jury could return a unanimous 
verdict of death, a unanimous verdict of life imprison- 
ment or, if the jury disagreed as to penalty, the penalty 
following a jury trial would be left to the Court, and 
that I would have the opportunity before a jury to pre- 
sent any statement or evidence relating to punishment 
if convicted of the offense of Murder in the First Degree. 

I definitely do not want a jury trial and asked my 
attorneys to so advise the Court some time ago. 

I want a trial by the Court. 

I understand that the Court will decide the whole case, 
including penalty, and that the Court, if I am found 
guilty of Murder in the First Degree, can impose either 
death or life imprisonment after hearing from me on 
the penalty if I chose to make any statement. 
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I also ask that the Court decide the case on the basis 
of the transcript and exhibits of my prior trial, relying 
only on those parts that will be designated by my attor- 
neys for use in this case. 

I do not want to testify or present any further evi- 
dence. 

I have discussed this fully and at length with my at- 
torneys who have explained each of these matters to me 
and I am satisfied in my own mind that this method of 
handling my case is the best for me. 

I am completely satisfied with the services of my at- 
torneys who have been helping me throughout this matter 
from the beginning. 

I understand that if the retrial goes forward in the 
way I am now agreeing to, I cannot, at any later time, 
question the legality of proceeding in this fashion. 


4/15/70 /s/ Samuel L. Evans 
Date SAMUEL L. EVANS 


Subscribed and sworn to before me this 15th day of 
April, 1970. 


RogBerT M. STERNS 
Clerk 


/s/ Hugh W. Harvey 
Deputy Clerk 
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| 
APPELLANT'S SPECIFIC RIGHT TO CONFRONT THE WITNESSES, 
CRUCIAL TO EIS CASE, WAS NOT SUFFICIENTLY | PARTICULAR- 
IZED BY THE COURT OR EXPLAINED TO APPELLANT NEITHER 
HIS NOR COUNSEL'S ATTEMPTED WAIVERS WERE EFFECTIVE IN 
FOREGOING THIS SUBSTANTIVE PROTECTION. 
| 
Appellant's objection to the purported waiver | obtained in 


the court below can be summarized as follows: all parties to 
the proceedings in the retrial glossed over appellant's funda- 
mental constitutional right and protection of having the witnes- 


ses give their testimonies live before the trier of; fact. Both 


1/ 
the written waivers and the oral advisements given by the 


ee 


i/ Certified Record, Doc. No. 30. 


tit 


court (P-T. 4-11)* were commendably extensive in their dis- 
cussion of a waiver of trial by jury and the sentencing options 
available to the judge-court. Similarly, detailed warnings 
regarding the dangers of dispensing with witnesses and of the 
specific confrontation waiver involved, however, were not 
enunciated. 


Appellee's bricf 2/ goes not adequately distinguish among 


the court's statements on the several rights waived. 3/ The 


court's comprehensive advisements regarding jury trial and 


self-incrimination should not be confuscd with the fleeting 


EEE 


® References to the record of the pre-trial conference will 
be cited "(P-T. _)". References to the record of the 
second trial will be cited "(2 Tr. _)'- 


2/  Appellee's brief, in final printed version, has not been 
made available to appellant's counsel. The typed version, 
unpaginated, will be cited hereafter in the following form: 
"Brief of Appellee, discussion accompanying (following) 
footnote ___." 


3/ Appellee's conclusion from the record that appellant, 
dehors the record, “fully discussed the matter with his 
counsel and. . . agreed that this was an appropriate way 

to proceed," does ‘not ameliorate the specific defect regarding 
confrontation warnings. See Brief of Appellee, discussion 
following footnote 23. 


3. 


and descriptive reference to the right to have witnesses 


| 
Appellee's assertion that "(t]he court asked appellant 


appear. ad 


detailed questions about . . . his waiver of his right to call 
or question witnesses at the retrial" 2/ finds no support in 
the record (emphasis added). The sole reference to the absence 
of all witnesses was itself in the midst of a malti-faceted 
substantive waiver advisement necessitated by the proposed 


procedure; a genuinely meaningful advisement about the waiver 


of the right of confrontation was simply not made by; the 


trial court. Distilling the proceedings to the discussion of 

appellant's right to confront the witnesses, the interview 

was neither commendable, extensive, nor sufficient. é 
Appellee additionally contends that on-the-record 


assurances to the court that appellant was warned, out-of-court , 


CCC | 


4/ After discussing the jury's prerogative to impose punish- 
ment, the court stated: 
Now, on the other hand, if we go ahead with this 
procedure and the record is submitted to me, and 
I hear arguments from counsel, there would be no 
witnesses in the case. The case would go on the 
record as it is, as it was made in the last trial, 
and the Court would decide both the question of 
your guilt or your innocence of any of the charges 
in the indictment, and it would also decide the 
question of penalty. The Court has the same options, 
so to speak, that the jury has. I could impose a 
capital penalty or life imprisonment, as the 
statute directs. (P-T. 5-6) 


5/ Brief of Appellee, discussion following footnote 20. 


6/ See Brief of Appellee, discussion accompanying and 
following footnote 23. 


4, 


of his rights regarding the proposed procedure further 
guarantee that the waiver was knowing and voluntary. 1V/ The 
fatal defect of appellee's argument lies in the failure of 
both counsel and the court to realize and explain the dangers 
inherent in attempting to resolve a capital case, pregnant 
with credibility issues, by examining naked volumes of trans- 
cript and exhibits. The limited understanding which per- 
meated these proccedings is not cured by on-the-record state- 
ments that counsel fully discussed the proposed procedure with 
appellant. There is little reason to presume that the out-of- 
court discussions with appellant on the issuc of his waiver of 
the right to confront the witnesses were any more extensive than 
those given in court. Accordingly, this Court's attention is 
more properly directed to what actually transpired at the 
retrial. 

Finally, appellee does not address itself to the funda- 
mental distinction between trial tactics and substantive for- 
feitures of constitutional protections. 8/ That law which 
allows counsel to choose for his client, as a matter of trial 
strategy, whether or not to cross-examine a certain witness 


or witnesses should not be equated to a situation where all 


T/ See Brief of Appellee, discussion accompanying footnotes 
23, 24. 


8/ Brief of Appellant at 15, 20-22, and cases cited therein. 


De 


| 
witnesses are dispensed with. The retrial procedurally 


resembled a guilty plea, 9/ emphasizing the sentencing aspects 
at the expense of a fuller and fairer exposition of the merits. 
A proceeding of this kind should not be dismissed as 
counsel's trial strategy merely to avoid the constitutional 
requirements incumbent on courts when substantive rights are 
waived. One could hardly imagine a more comprehensive waiver 


than that which was attempted below. 10/ 


EE EETEIEEEEEaStEEEE En 
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9/ Sec Brief of Appellant at 17 et seq. | 


10/ Even if the unorthodox retrial is relegated to the realm 
of “strategy”, it remains doubtful whether defense counsel 
could effectively waive his client's right to cross-examine. 
A defense counsel must himself be cognizant of the nature 
and extent of the accused's rights before he can be) allowed 
to bind his client by trial tactics: 

It seems to us that the real question is whether 
the action or inaction of counsel was a "deliberate 
choice of strategy." The very word "strategy" con- 
notes a knowledgeable and reasoned choice, for a 
reason. Where, as here, counsel was apparently 
unaware of the palpable deficiencies . . . his 
abandonment of petitioner's constitutional right 
could not be knowledgeable and could have served 
no reasoned purpose .. . {I]t could not be | 
characterized as a “deliberate choice of trial 
strategy." It was neither deliberate nor a choice. 
United States ex rel. Henderson v. Brierley, 300 
F.Supp. 638, 6451 (E.D. Pa. 1969). 


| 
The principle extends to the understanding of the individual 
accused, aS well as his counsel: 
To determine the presence of a waiver under 
these tests there must be some evidence of an 
intelligent and intentional act. At the very 
least, this requires an understanding by the | 
actor that there exists a right which is the ‘subject 
of choice. One cannot waive a right of which he 
has no knowledge (emphasis added). United States 
ex rel. Bolognese v. Brierley, 412 F.2d 193, 197 
Cd Cir. 1969). 


6. 


THE COURT WHICH CONVICTED APPELLANT ERRINGLY 
SOLICITED, HEARD, CONSIDERED, AND RELIED ON 
STATEMENTS FROM COUNSEL ON THE DEMEANOR AND 
CREDIBILITY OF THE ACCOMPLICES AT THE MISTRIAL: 
SINCE THEIR TESTIMONIES WERE NECESSARY FOR CON- 
VICTION, APPELLANT NECESSARILY SUFFERED PRE- 
JUDICIAL HARM FROM THE COURT'S ERROR. 

The conviction from which this appeal is taken was rendered 
by a trial court which had before it only the following matters 
for its consideration: five volumes of transcript from the mis- 
trial, several exhibits, and oral arguments from counsel who 
participated in the mistrial. 

The oral arguments urged on the second trial court were 
not the usual contentions made on the evidence of record to a 
jury in a typical trial; instead, the court asked for and heard 


both counsels' first-hand evaluations of the witnesses as 


testifiers. i1/ Their comments were not limited to inferences 


warrantable from the record; on the contrary, statements of 

fact and opinion as'to the bearing and apparent motives of the 
various witnesses at the mistrial are scattered throughout the 
record of the second trial. 12/ This procedure raises the in- 
evitable question whether counsel's conventional role as advo- 
cate can properly be expanded to include revealing such opin- 
ions and descriptions to a subsequent trial court. Appellee's 


brief fails to deal with this problem. 13/ 


ll/ The court asked for counsels' remarks on the witnesses' 
credibility, “whether they be apparent in the transcript or de- 


meanor observed by counsel during the trial.” (2 Tr. 3) (ém- 
phasis added) 
12/ See, e.g., 2 Tr. 13-15, 35-37, 53, 55. 


13/ Appellee goes no further than to blanketly state that appel- 
lant suffered no prejudice from the remarks offered. See Brief 
of Appellee, discussion accompanying footnotes 28-32. 


7. 

The key nature of the accomplices' credibility as determin- 
ant of appellant's guilt or innocence is plain from the volum-— 
inous transcript of the mistrial. 14/ Appellee's unsupported 
assertion that any error which might have occurred from coun-- 
sel's comments “did not in any way prejudice appellant,“ and, 
“gould not have tainted the court's decision’ 15/ disregards the 
central role played by the credibility issue in both trials. In 
fact, the second trial court recognized that its ultimate de- 
eision turned on whether or not it could believe the accomplices’ 
testimony. 16/ 

Appellee's contention that the presiding of “an experienced 
trial judge" could forestall any harm to appellant 1s grounded 
on the assumption that the court could turn a deaf ear to coun- 
sel's improper arguments. It would seem clear in the case at 
bar that the court would not disregard the very comments for 
which it asked. Counsel's comments were not floated out to a 
non-jury court for purposes of testing their admissibility -- 
rather, they were solicited by the court it/ notwithstanding 
their catholic impropriety. 18/ 


RS 


See Brief of Appellant at 23-24. 


Brief of Appellee, discussion accompanying footnotes 28, 29. 


16/ The court twice stated, at different points of counsel's 
arguments, that its assessment of the girls' credibility would 
ultimately control its decision (2 Tr. Wy-45, 63). 


17/ 2Tr. 2-3, 35. 


18/ Thus, the problem presented is entirely inapposite with a 
judge-court's prerogatives regarding Miranda statements or Luck 
material. See Brief of Appellee, discussion accompanying foot— 
notes 30, 31. 


8. 
Appellee further contends that such comments would be 
counterbalanced and tempered in the adversary setting. It is 


conceivable that defense counsel's corresponding remarks about 


the witnesses 19/ could neutralize the incipient prejudice of a 


prosecutor's remarks in a more conventional situation. 20/ How- 


ever, the flaw in the instant case ran through the entire pro- 
ceeding; counsel's remarks were not of a merely provocative or 
retaliatory nature. Both counsel as well as the court assumed 
that the oral arguments could properly incorporate descriptions 
and opinions of how witnesses appeared in a previous trial. 


Unobjected to error of this sort is sharply within the 


focus of Rule 52(b). 21/ 


ER 


19/ Defense counsel did not go as far as the prosecutor in 
attempting to convey the actual demeanor of witnesses at the 
mistrial, although he did render his impressions thereof. See 
2 Tr. 31, 35, 37- 


20/ See generally Annot., Propriety, and prejudicial | 
effect of, comments by counsei vouching for credibility, 81 
-A.L.R. 2a 1240 (1962). 

21/ Fed. R. Crim. P. 52(b) provides: 


Plain errors or defects affecting substantial 
rights may be noticed although they were not 
brought to the attention of the court. 


This rule, as many federal procedural rules, is a codi- 
fication of pre-existing case law, intended to "mitigate in 
criminal cases the harsh effects of a rigid application of the 
adversary method of trial, whereby the attorney's conduct binds 
his client." See 8 MOORE'S FEDERAL PRACTICE {# 52.02(2) (1965). 


Case law on this point is typified by United States v. 
Atkinson, 297 U.S. 157, 160 (1936), wherein the Supreme Court 
stated: 


a 


In exceptional circumstances, especially 

in criminal cases, appellate courts, in 

the public interest, may, of their own 
motion, notice errors to which no exception 
has been taken, if the errors are obvious|, 
or if they otherwise seriously affect the 
fairness, integrity, or public reputation of 
judicial proceedings. 


: 
| 
9- ! 
| 


| 
Kotteakos v. United States, 328 U.S. 750 (1946), cited 
Pl supports this view of "plain error’ (at 764- 
5): 
| 
But if one cannot say, with fair assurance , 
after pondering all that happened without 
stripping the erroneous action from the | 
whole, that the judgment was not substantially 
swayed by the error, it is impossible to j;con- 
clude that substantial rights were not af- 
fected. The inquiry cannot be merely whether 
there was enough to support the result, apart 
from the phase affected by the error. = is 
rather, even so, whether the error itself had 
substantial influence. If so, or if one} is 
left in grave doubt, the conviction cannot 
stand. 


allo} 

The paucity of law on this precise problem follows from 
the unorthodoxy of the proceedings which were conducted in the 
court below. Decisional law concerning the propriety of coun- 
sel's arguments exists mainly in those situations where coun- 
sel'’s comments are l)unsolicited by the court, and 2) made be- 
fore a court which itself has viewed the witnesses testifying. 
22/ It is widely held that neither defense nor prosecution 
counsel may express personal opinions or personally known facts 


regarding the witnesses’ credibility to the court. 23/ 


The error lies in the court's allowing counsel to inter- 
pret matter that is not before the court; counsel's role is 
one of advocate, not of witness. 24/ the First Circuit Court 
of Appeals recently outlined the guidelines for prosecutors’ 
arguments: 


We will recapitulate, we hope for the last time, in 
the light of the number of occasions it has been 
necessary to do so, the basic ground rules. Essen- 
tially, the prosecution is to argue the case. He 
may discuss the evidence, the warrantable inferences, 
the witnesses, and their credibility. He may talk 
about the duties of the jury, the importance of the 
case, and anything else that is relevant. 


22/ See Annot., Propriety, and prejudicial effect of, comments 
by counsel vouching for credibility, Sl A.L.R. 2a 1240 (1 : 


23/ Id. at 1242, See, e.g., United States v. Cotter, 425 F.2d 
450 ee Cir. 1970); Dunn v. United States, 307 F.2d 883 (5th 
Cir. 1962) 


24/425 F.2d at 452. See discussion of Cotter in Brief of Ap- 
pellant at 24. 


See also Greenberg v- United States, 280 F.2d 472, 475 
(1st Cir. 1960), wherein the desirability of counsel's acting 
as a witness is cogently repudiated: 


To permit counsel to express his personal belief in the 
testimony...would afford him a privilege not even ac- 
corded to witnesses under oath and subject to cross—-ex- 


oe ~ 


il. 


He is not to interject his personal beliefs. 
The prosecutor is neither a witness, a mentor, 
nor a "thirteenth juror” .. . 25/ (emphasis 
By 


| 
The risk of prejudice is further augmented when, the 


improper remarks are directed to the interested testimony of 
26/ 


co-conspirators. 


The case at bar must be carefully scrutinized. | Counsel 


from both sides introduced, at the suggestion of the court, 
highly prejudicial matter that was not part of the record 
before that court. Vocal tones, impressions of veracity, and 
overall bearing of the witnesses at the mistrial, not immediately 
before the second trial court, were recollected and referred 
to by counsel at the later proceeding and freely accepted by 
the court. The believability of the accomplices, the erucial 
and unresolved issue from the mistrial, was communicated 
outside of the record to the convicting court. | 

The remarks would clearly have been unacceptabile ina 
regular trial. The error was magnified, and not lessened, 
in the subsequent retrial when the court did not even have 
the opportunity to observe the facts to which counsel directed 


their observations. Counsels' improper comments, which the 


court observed first-hand, assumed overriding importance when 


amination...Worse, it creates the false issue 
of the reliability and credibility of counsel. 


25/''425 F.2d at 452. | 
26/ Gradsky v. United States, 373 F.2d 706, 709 (5th Cir. 
1967). 


12. 


weighed against the vicarious presentation of the facts of the 
mistrial ~- facts observed by the court only through the dry 
medium of the transcript. As the retrial court's sole immediate 
contact with the events of the mistrial, counsels' expanded 
arguments predominated over the record in influencing the 
court's ultimate decision. 


The prejudice is direct, substantial and clear. 


CONCLUSION 
Appellant respectfully urges that the trial court com- 
mitted error in proceeding as it did, that the error was the 
substantial cause of his conviction, and that this Court 
should reverse the conviction and remand this case for a new 
trial. 


Respectfully submitted, 


Charles M. Noone 
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Brief has been personally served at the Office of the United 
| 


States Attorney, United States District Courthouse, 
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PETITION FOR RECONSIDERATION AND SUGGESTION 
FOR REHEARING EN BANC 

Petitioner, Samuel L. Evans, respectfully petitions 
this Court for reconsideration of his appeal and respect-— 
fully suggests rehearing en banc, so that the full Court 
may give its attention to two significant harmful effects of 
the Goan which has affirmed his conviction. 
HOW PETITIONER WAS CONVICTED 

Petitioner was initially tried for first degree murder, 

. felony murder and robbery, but the jury was unable to reach 

a verdict and a mistrial was declared. A second trial was 
held in which the ordinary trial procedures were "waived" 
with the judge considering only the transcripts and exhibits 
of the first trial, and the arguments and commentary of defense 


and government counsel (both of whom had participated in the 


2 


earlier mistrial). Petitioner was found guilty of robbery 
and murder in the second degree and sentenced to five to 
fifteen years and fifteen years to life, respectively. 

On appeal, petitioner urged that two errors had denied 
him a fair trial: (1) a lack of sufficient warning by the 
retrial court with regard to his right of confrontation, 
and (2) the injurious impact of the court's solicitation and 
consideration of both counsels' testimonies on the demeanor 


of the crucial witnesses when they had given their’ live pre- 


| 
sentations in the earlier trial with a different judge pre- 


siding. , 


| 

HOW THE COURT OF APPEALS DISPOSED OF PETITIONER'S APPEAL 
Approximately two weeks before the scheduled orbl argu- 

ment, a three-judge panel of the Court of Appeals invoked 

Rule ll(e) of the General Rules of this Court and ordered, 

Sua sponte, that the case be decided on the basis of counsels’ 

briefs without oral argument. Petitioner filed a timely motion 

for reconsideration of the Order, setting forth reasons why 

oral argument would assist the Court -in resolving the appeal. 


denied 


petitioner's motion and simultaneously affirmed his conviction 
| 


Nine days later, on December 2, 1971, the Panel 


in an unprinted three-page per curiam opinion. * | 


| 
* Before McGOWAN and TAMM, Circuit Judges, and CHRISTENSEN, 
United States District Judse, District of Utah (sitting by 
designation pursuant to 25 U.S.C..§292(c)). District : 
Judge Christensen did not participate in the disposition 


of this case. | 


WHY THIS COURT SHOULD RECONSIDER PETITIONER'S APPEAL EN BANC 


(1) Petitioner was denied the opportunity for oral 
argument before the Panel despite his demonstration of why 
his appeal was particularly suitable for the fullest hearing 
and consideration. The unorthodox retrial presents unique 
problems to this Court, and available precedent on the issues 
raised by petitioner's appeal are largely inapplicable. 

Petitioner submits that the purpose of Rule ll(e) does 
not extend to appeals involving significant questions of 
first impression. Petitioner's counsel should have been 
given the opportunity to assist the Court in fashioning a 
fair resolution of his case. 

(2) The Panel rejected petitioner's contention that his 
"waiver" of the right to cross-examine and to have the trier 
of fact personally assess the credibility of the witnesses was 
not knowingly and understandingly waived. This rejection was 
based upon the finding of two references in the retrial pro- 
ceeding to the fact that if the lower court tried one iease 
on the record of the first trial witnesses would not be 
present. One of the references occurred in the Court's inter- 
view of the petitioner and the other appeared in the special 
waiver which was read to and executed by the petitioner prior 
to the interview. However, these two references were but 


phrases contained in sentences relating to the right to trial 


_by jury. 
The rights of confrontation and jury trial secure and 


protect separate and distinct values. In the case at bar, 
| 
where the credibility of the witnesses was undeniably the 


key issue in the first trial, it strains the imagination to 
say that these slim references (given as they were in 
another context) were sufficient to apprise the petitioner 
of the immense import of the protection he was relinquishing, 


and that the release of this right was antithetical to the 
very nature of his defense. | 


(3) The Panel disposed of the troublesome matter of 
counsels' testimonial commentaries at retrial in the 
' following manner: 


| 
Sees 
Counsel for both sides, readily embracing this 
opportunity [an offer by the court to hear 
their statements of how the witnesses demeaned 
themselves at the mistrial], made such com- 
ments during their oral arguments to the court; 
and .any prejudice attributable to this pro- 
cedure appears to have been evenly distri- 
buted. : 
| 
Thus the Panel excuses the prejudicial comments of trial 


counsel, however voluminous and determinative of the result, 
if the admitted prejudice is "evenly distributed". The false 
issue of reliability and credibility of counsel is ss given 
its permissible place in criminal trials (at least those 


sitting without juries and without witnesses). 


Petitioner respectfully asks this Court to reconsider 
his appeal and suggests a rehearing en banc for the dual 
purpose of Gelineating the appropriateness of dispensing 
with oral argument ana of correcting an improper resolution 
by the Court of the assigned errors. Petitioner specifi- 
cally asks that he be allowed to present his appeal orally 


to this Court, Or, in the alternative, that his conviction - 


be reversed and remanded for a new trial. 


Respectfully submitted, 


Charles M. Noone 


eh, 
le 


December 7, 1971 penry N.,Libby As 
Mttorn’ys for Appetlant 
(Appointed by this Court ) 


CERTIFICATE OF SERVICE | 


| 
This is to certify that a copy of the foregoing 


Petition has been personally served at the Office of 


the United States Attorney, United States District | 
Courthouse, Washington, Dn, Can weEls Tth day of December, 


1971. 


